Further, the European Community's activism in company law in the last six years or so has also had a "local" explanation: EC company legislation dates back mainly from the 1960s and 1970s and has not changed much since then. As a result, it is widely perceived as a sort of petrified forest-far too cumbersome for today's businesses and in great need of a thorough review. In fact, one of the Commission initiatives in the 1990s had been to promote a simplification of EC company law directives.
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In the revived spirit of the beginning of this century, the Commission took a more aggressive stance and started talking, more broadly, about the modernization of EC (and EU) company law."
As a result, since 2002, the European Community has adopted thirtyfour directives and regulations-a very high number in itself, but also considering that a total number of twenty-nine directives had been enacted between 1968 and 2001.12 Of these thirty-four measures, twenty-one deal with the law of accounting, nine are securities law measures, while the rest are either core company law measures or at the crossroads between company law and accounting or securities law.
This essay provides an overview of the most relevant measures enacted over the last six years in the corporate governance and securities areas,1 3 with particular attention as to whether and how such measures are useful to tackle the main corporate governance problem in most economies, i.e., how to curb the extraction of private benefits of control by dominant shareholders or other insiders to the detriment of outside investors. Our focus will be exclusively on listed companies. Part II describes the FSAP and its output in the securities law field. Part III deals with the post-scandal initiatives that the European Community took in the accounting area, while Part IV covers company law reforms. Part V provides a conclusion to the analysis.
II. THE FSAP AND ITS OUTPUT
The FSAP was launched in 1999 with the aim of promoting a fully integrated European capital market. It soon became a distinctive symbol of the ambitious Lisbon strategy, whereby in 2000 the European Council announced the goal of making Europe the world's leading knowledge-based economy by 2010.14 The FSAP contains a wide-ranging set of measures touching upon several fields of EU law, such as securities markets, banking, pension funds, and insurance. In this Part, we describe the provisions contained in the FSAP measures dealing with corporate governance issues that more directly affect dominant shareholders' opportunism. Our focus is thus on (i) Regulation 1606/2002/EC on the application of international accounting and financial reporting standards ("IAS/IFRS Regulation");1 5 (ii) Directive 2003/6/EC on insider trading and market manipulation (the Market Abuse Directive, "MAD"); 16 (iii) Directive 2003/71/EC on the prospectus to be published when securities are offered to the public or admitted to trading (the Prospectus Directive, "PD"); 17 14 See Presidency Conclusions, Lisbon European Council, (Mar. [23] [24] 2000) , available at http://ue.eu.int/ueDocs/cmsData/docs/pressData/en/ec/00100-rl .en0.htm. 
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requirements with respect to issuers with securities admitted to trading in regulated markets (the Transparency Directive, "TD").1 9 
A. IAS/IFRS Regulation
The IAS/IFRS Regulation requires EU companies that are listed in a European regulated market to prepare their consolidated financial statements in accordance with Intemational Financial Reporting Standards ("IFRS"). 20 The goal is to "ensure a high degree of transparency and comparability of financial statements and hence an efficient functioning of the Community capital market and of the Internal Market.", 2 1
Member States have the option to impose the IFRS requirements also with respect to the preparation of stand-alone accounts and may extend duties to prepare consolidated and/or stand-alone accounts to non-listed companies. Two features of IFRS are likely to play a significant role in EU corporate governance. First, thanks to the fair value principle 23 (one of the cornerstones of IFRS), hidden reserves, which companies of certain EU countries such as Germany and Italy were once able to accumulate due to conservative accounting policies, are likely to emerge. As a consequence, investors should be better able to understand if companies retain excessive cash in the effort to maximize the size of the firm and the ensuing private benefits. Thus, agency costs should be reduced. 24 However, the new rules on accounting may in some instances actually decrease the breadth of agency costs. In fact, there are several cases in which the newly introduced fair value principle is just an alternative to historical cost accounting. 2 5 With the fair value principle, companies are 27 According to IAS 24, id. para. 9, a party is related to an entity if it: directly or indirectly, "controls, is controlled by, or is under common control with, the entity;" "has significant influence over the entity;" "has joint control over the entity;" is a close member of the family of any individual who controls, or has significant influence or joint control over, the entity; is an associate of the entity; "is a joint venture in which the entity is a venturer;" "is a member of the key management personnel of the entity or its parent;" is a close member of the family of any of the aforementioned key management personnel; "is an entity that is controlled, jointly controlled or significantly influenced by, or for which significant voting power in such entity resides with," any of the key management personnel or their close family members; "is a post-employment benefit plan for the benefit of employees of the entity," or of any of its related parties.
28 Id. para. 17. According to paragraph 18, all such disclosures must be made separately for each of the following categories: "the parent; entities with joint control or significant influence over the entity; subsidiaries; associates; joint ventures in which the entity is a venturer; key management personnel...; and other related parties." Id. para. 18. According to paragraph 22, "[i]tems of a similar nature may be disclosed in aggregate except when separate disclosure is necessary for an understanding of the effects of related party transactions on the financial statements of the entity." Id. para. 22 The MAD also compels issuers to disclose inside information that directly relates to them "as soon as possible.
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There is still some debate among legal and economic commentators on the very reason why to ban insider trading.
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The underlying policy rationale for the prohibition of market manipulation and for mandatory duties of prompt disclosure of inside information is the interest in promoting efficient securities markets in which prices are adequately formed in response to rapid dissemination of information and in which investors can be confident to invest, with no fear of being cheated. Good information and public trust rule out adverse selection mechanisms and are thus considered essential to lower the cost of capital in a given economy.
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It is important to note that the prohibitions on insider trading and market manipulation alone may well be insufficient in the absence of adequate sanctions and effective enforcement. On the former aspect, the MAD is pretty generic, as it simply prescribes that Member States ensure sanctions that are effective, proportionate, and dissuasive, 37 thus leaving national legislatures free to choose the type (criminal, administrative, civil), and the optimal level, of sanctions. As to the enforcement powers of competent authorities, which is clearly of utmost importance in tackling market abuses and in particular insider trading, 3 In any event, given that detecting insider trading and all other market abuses is a costly activity, both economically and politically, the effectiveness of the MAD measures will largely depend on whether local governments will provide authorities with adequate support to fight such market violations. In fact, absent a strong political intent to effectively enforce the underlying provisions, these powers may prove toothless in certain jurisdictions. Adequate funding of the relevant authorities-together with a highly motivated, sophisticated, and well-paid staff-are key factors in the detection of market abuses. Hence, whether, and how strictly, prohibitions on market abuses are enforced still depends on national politics.
The MAD also imposes disclosure duties on persons discharging managerial responsibilities with an issuer when trading on such issuer's securities. 40 To be sure, the provisions do not seem particularly strict, at least if compared to the corresponding prescriptions under federal U.S. law. 41 First, "persons discharging managerial responsibilities" comprise, as a matter of EC law, only directors and officers, while blockholders are not included. 42 Second, they are not required to return so-called short-swing profits to the company. 43 Further, the tipping prohibition, which is triggered when an insider discloses inside information to third parties and such disclosure is not made in the exercise of the insider's "employment, profession or duties," 44 may
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While the old directive on insider trading was extremely generic with respect to the powers pertaining to authorities, compare Council Directive 89/592, supra note 29, art. 8(2) ("The competent authorities must be given all supervisory and investigatory powers that are necessary for the exercise of their functions, where appropriate in collaboration with other authorities"), the MAD expressly lists a set of minimal powers that authorities must be provided with. MAD, supra note 16, art. 12, para. 2. According to Article 12, paragraph 2, of the MAD, each local competent authority shall have "at least the right to: (a) have access to any document in any form whatsoever, and to receive a copy of it; (b) demand information from any person, including those who are successively involved in the transmission of orders or conduct of the operations concerned, as well as their principals, and if necessary, to summon and hear any such person; (c) carry out on-site inspections; (d) require existing telephone and existing data traffic records; (e) require the cessation of any practice that is contrary to the provisions adopted in the implementation of this Directive; (f) suspend trading of the financial instruments concerned; (g) request the freezing and/or sequestration of assets; (h) request temporary prohibition of professional activity." Id.
40 MAD, supra note 16, art. 6(4). 41 See Securities and Exchange Act of 1934, 15 U.S.C. § 78p (2003) (requiring disclosure of trades also by beneficial owners holding more than ten percent of any class of equity securities, prohibiting short sales by insiders, and allowing the issuer to recover any "shortswing" profit realized by an insider from any purchase and sale or any sale and purchase within a timeframe of less than six months).
42 Member States are free to prescribe more stringent provisions.
43 Cf Securities and Exchange Act of 1934, supra note 41.
44 TBD, supra note 18, art. 3(a). 2007) have the effect of barring information flows from the company to parent companies and dominant shareholders. 45 This is an issue that is likely to be construed differently in the various Member States, depending on local company law doctrines on the powers of controlling shareholders. Therefore, different local interpretations with respect to the legitimacy of disclosing certain inside information to the parent company will not come as a surprise. In any event, in those Member States where, following the implementation of the MAD, judges will read the tipping prohibition as preempting inside information to parent companies, the impact of the MAD on corporate ownership and control structures will be substantial. In fact, if a dominant shareholder is not in the position to have lawful access to inside information relating to the company it controls, holding relevant stakes in listed companies will be less appealing and the use of the group structure to control listed companies might become less common than it currently is in continental Europe. Predicting whether the MAD will ever represent a turning point in the way corporate ownership and control are shaped in Europe is obviously impossible at this stage. It might also depend on whether and how the Committee of European Securities Regulators adopts a uniform interpretation.
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C. Prospectus Directive
Similarly to what IAS/IFRS Regulation imposes to issuers which are subject to it, in the level 2 measures adopted by the European Commission to implement the PD, companies are required to disclose details of related party transactions that they have entered into during the period covered by the historical financial information and up to the date of the registration document. If applicable, such information must be disclosed according to IAS/IFRS Regulation. Otherwise, the issuer must disclose the nature and extent of material transactions, the amount or percentage to which related party transactions form part of the turnover of the issuer, the amount of outstanding loans (including guarantees) and, if applicable, explain the reasons why the transactions were not at arm's length. 45 To be sure, the old directive on insider trading contained an identically phrased tipping prohibition. Interestingly, some Member States implemented the rule introducing a different wording that ultimately allowed more permissive interpretations. For example, Italy contemplated an exemption to the prohibition in case of a "justified reason" for disclosure of information (note that both the old directive on insider trading and the MAD grant an exemption only when disclosure is made "in the normal course of the exercise of his employment, profession or duties"). This way, arguing from this open-ended exemption, legal commentators were able to conclude that upstream information flows within groups did not violate the tipping prohibition. The TBD was adopted after almost fifteen years of negotiations among Member States and an unprecedented dismissal by the European Parliament of a former proposal. The compromised outcome, a framework directive with several options for national legislatures to depart from the EC standards, largely disappointed those who considered the TBD pivotal for the creation of a pan-European market for corporate control. 4 6 By providing rules governing the allocation of corporate control, there are several features of the TBD that are relevant in the perspective of containing the extraction of private benefits of control by insiders. Our focus will be on three controversial provisions: the mandatory bid rule ("MBR"), 47 the board neutrality rule ("BNR"), 48 and the break-through rule ("BTR"). 4 9 We will also mention certain disclosure requirements imposed by the TBD in order to give investors a clear picture of the contestability of a company. 50 The MBR requires any person acquiring, alone or in concert with other persons, a percentage of voting rights sufficient to grant control of a company to make a mandatory bid for all of the voting shares of a company at an "equitable price," that is, at the highest price paid for the same securities by the acquirer over a given period prior to the bid. Among the various justifications that have been put forward by legal and economic commentators (e.g., equal opportunity for minority investors, fiduciary duties of controlling shareholders towards minorities, and leveling the playing field among various EU jurisdictions), one of the most compelling rationales for the MBR refers to the disincentives that the rule creates for acquisitions exploiting minority shareholders. Specifically, in companies with concentrated ownership, given the requirement to provide all shareholders with the same consideration paid to the selling controlling shareholder, the MBR screens out transfers of control that may harm minorities, whereby the goal of the acquirer is to extract private benefits of control to a larger extent than currently done by the existing controlling shareholder. 51 In companies with widely diffused shares and with control 
5'
The prospective acquirer is compelled to buy shares at the same per-share price paid to the current controlling shareholder. Given that the price incorporates, among other things, the consideration for the transfer of the ability to extract private benefits, and that such consideration may be benefited pro-rata by all minority shareholders, prospective acquirers cannot get their acquisition gains from the extraction of private benefits of control. This is EC Corporate Governance 28:1 (2007) contestable in the market, the MBR represents an obstacle to partial bids and creeping acquisitions through so-called street sweeps on the market. In both cases, the ultimate goal is to eliminate, or at least limit, the occurrence of inefficient acquisitions whereby the acquirer conquers control by exploiting minority shareholders. To be sure, this deterrence effect has a downside: not only do the higher costs the MBR imposes on acquisitions imply a reduction of harmful transactions, but they suggest a reduction of efficient acquisitions as well.
In any event, the MBR gives Member States wide freedom in carving out exemptions to the duty to launch a mandatory bid, sets forth criteria on how to depart from the rule imposing to make the bid at the highest price paid, does not ban partial bids, and is quite generic in protecting equal treatment among shareholders within the bid.
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As a result, at least potentially, the MBR may run the risk of being solely on the books in those Member States that will implement it loosely, by providing market actors, one way or the other, with the opportunity to escape it.
Two other distinctive features of the TBD are the BNR and the BTR, which are considered chief devices for increasing takeover activity, as they both aim to neutralize anti-takeover defenses.
The BNR compels a target company's directors to obtain a prior shareholders' authorization when engaging in defensive actions to preserve the company's independence. Supporters of the rule highlight that board neutrality prohibits conflicted incumbent management from raising obstacles to hostile takeovers, which in turn are considered beneficial as they promote synergies and economies of scale or scope, sanction inefficient management teams and put pressure on managers to work harder in order to keep stock prices high (thus avoiding, or limiting, the risk of becoming a target in the future).
By impeding management entrenchment and facilitating hostile takeovers, which are considered effective and spontaneous market devices for the reduction of agency costs between shareholders and managers in widely held firms, the BNR plays an important role in corporate governance.
The BTR, whose proposal was first advanced in the Report of the High because if all minority shareholders tender, there will be no one from whom the new controller will be able to extract wealth. Rather, the ability to better manage the firm is the (i) Restrictions on the transfer of securities provided for in the articles of association of the target company, or in shareholders' agreements relating to the company and entered into after the approval of the TBD, do not apply to the bidder during the bid period; 55 (ii) Restrictions on voting rights (with the exclusion of restrictions that are compensated by specific pecuniary advantages) provided for in the articles of association of the target company, or in shareholders' agreements relating to the company and entered into after the approval of the TBD, do not have effect at the general meeting of shareholders resolving upon defensive measures. In such a meeting, multiple-vote securities carry only one vote each; 56 (iii) Where, following a bid, the bidder holds seventy-five percent or more of the capital carrying voting rights, no restrictions on the transfer of securities or on voting rights nor any extraordinary rights of shareholders concerning the appointment or removal of board members provided for in the articles of association of the target company shall apply and multiplevote securities shall carry only one vote each at the first general meeting of shareholders following the bid, called by the bidder to amend the articles of association or to remove or appoint board members. 5 7 Both the BNR and the BTR have raised substantial debate for the adoption of the TBD. The BNR gave rise to strong hostility from certain Member States (Germany in particular) that were worried that their "national champions" would end up being taken over by foreign companies not facing similar duties of board neutrality. 58 and, most importantly, to choose whether or not to implement any such provision and, in the negative, must provide companies with the option to enact any of them on a voluntary basis. 60 As a consequence, the impact of both the rules, at least as a matter of pure EC law, is trivial. 6 ' Indeed, so far in the biggest markets-the United Kingdom, France, Germany, and Italyeach of the regimes adopted, or soon to be adopted, is different from the In any event, whether or not they are subject to a harsh statutory regime with respect to takeover defenses, companies are required to give full detail in their annual reports on a set of aspects affecting their contestability in the market for corporate control, such as the presence of takeover defenses or devices that can be used as takeover defenses. 63 The underlying rationale is that these transparency duties signal to investors the degree of contestability of a given company and this is likely to push issuers to adopt optimal arrangements in order to avoid undervaluation of their stock. In other words, the provision aims at leaving up to the market whether to punish the adoption of excessive barriers to changes of control. United Kingdom adopted the board-neutrality rule, but not the break-through rule, nor the reciprocity option, (ii) France has adopted the board neutrality rule and the reciprocity option, but not the break-through rule, and (iii) Germany adopted the reciprocity option only and neither the board neutrality nor the break-though rule). Aside from the patterns sub (i), (ii), (iii) above, a fourth regime has been adopted by Estonia, Latvia, and Lithuania, and is expected to be adopted in Italy. These are the only countries that have opted (or are about to opt) into the whole package provided by the EC, by adopting the BNR and the BTR.
63 Cf TBD, supra note 18, art. 10. According to the rule, companies are required to provide information with respect to: (a) their capital structure, with description of the different classes of shares and, for each class of shares, the rights and obligations attaching to it and the percentage of total share capital that it represents; (b) any restrictions on the transfer of securities, such as limitations on the holding of securities or the need to obtain the approval of the company or other holders of securities; (c) significant direct and indirect shareholdings (including indirect shareholdings through pyramid structures and crossshareholdings); (d) the holders of any securities with special control rights and a description of those rights; (e) the system of control of any employee share scheme where the control rights are not exercised directly by the employees; (f) any restrictions on voting rights, such as limitations of the voting rights of holders of a given percentage or number of votes, timephased voting rights; (g) any agreements between shareholders which are known to the company and may result in restrictions on the transfer of securities and/or voting rights; (h) the rules governing the appointment and replacement of board members and the amendment of the articles of association; (i) the powers of board membcrs, and in particular the power to issue or buy back shares; (j) any significant agreements to which the company is a party and which take effect, alter or terminate upon a change of control of the company following a takeover bid; and (k) any agreements between the company and its board members or employees providing for compensation if they resign or are made redundant without valid reason or if their employment ceases because of a takeover bid.
64 Cf Takeover Bids Report, supra note 54, at 25-26.
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duties applicable to significant holders of shares admitted to trading on a regulated market, as well as to issuers of those shares. Shareholders are required to promptly notify companies upon acquisitions or disposals of shares as a result of which they reach, exceed or fall below certain relevant thresholds of voting rights. 6 5 Shareholders are also required to make such notifications publicly available. 6 6 In this respect, the TD amends and replaces the similar duties provided for in a 2001 directive. 67 What is worth mentioning here is that, while the lowest threshold under the old EC regime was ten percent, the TD extends information duties to holdings of five percent of the voting rights, in line with the prescriptions of the federal U.S. legislature. 68 Even if at first sight one might conclude that these stricter disclosure duties better protect outside investors who can benefit from a clearer picture of the ownership structure of a company, it should be reminded that harsh disclosure duties on significant holdings have chilling effects on takeover activity: all else equal, strict disclosure duties limit expected returns for prospective bidders, thus reducing their incentives to bid. 69 As a consequence, such disclosure requirements might end up harming investors.
The TD also prescribes that issuers "shall ensure that all the facilities and information necessary to enable holders of shares to exercise their rights are available. 70 In particular, companies are required to: "(a) provide information on the place, time and agenda of meetings, the total number of shares and voting rights and the rights of holders to participate in meetings; (b) make available a proxy form ... to each person entitled to vote at a shareholders' meeting or, on request, after announcement of the meeting; (c) designate as [their] agent a financial institution through which shareholders may exercise their financial rights; and (d) [provide information] concerning the allocation and payment of dividends and the issue of new shares. 7 1 Meeting certain conditions, companies are allowed to use electronic means to convey such information to shareholders.
72 All these protections have been broadened by the directive on shareholders' rights. We will revisit this issue in Part IV.
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Pursuant to the TD and proposed level two measures, companies with shares admitted to trading on a regulated market are also subject to certain reporting duties (including disclosure on related party transactions) with respect to annual and half-yearly reports, as well as, if they have no duty to issue quarterly reports under national rules or listing requirements, interim management statements. 7 3 Similar to what the SOX has imposed with respect to issuers registered with the Securities and Exchange Commission ("SEC"), 74 the TD requires that annual and half-yearly financial reports must be certified by the persons responsible within the company. 7 5 This ideally leads us to the next part of this article, which takes into account post-scandal initiatives..
III. THE POST-SCANDAL INITIATIVES
After the Enron scandal erupted, European politicians' reactions were ambivalent. On the one hand, they were keen to claim that corporate governance in Europe works better than in the United States, claiming their part of the credit for this. 76 On the other hand, they saw U.S. corporate scandals as providing plenty of justification for a review and possibly a reform of at least some areas of corporate governance, especially the auditing function and the role of the accounting profession.
In other words, U.S. corporate scandals have provided an occasion for "political activism" within the Euro ean Union, at the European Community as well as at the national level.'° This second reaction has of course gained momentum as large-scale scandals such as Parmalat have come to light within the European Union.
The European Community was quick to move after the Enron scandal broke. In 8°T he Group issued its report on company law in November 2002. The report covered most corporate governance topics and, reflecting the fact that company law and corporate governance practices widely differ from member state to member state, called for little, but significant legislative action by the European Community. While the report suggested that the European Community should mainly focus on issuing soft-law "recommendations" ' 8 ' on corporate governance, it also urged the adoption of a number of rules in the form of hard-law EC directives. For instance, in the Group's view, listed companies should be required to include in their annual report a corporate governance statement providing information, inter alia, about the operation of the board and its committees, the role and qualifications of individual board members, the system of risk management applied by the company, and related party transactions. 8 2 The Group further recommended that companies should be given a choice between a one-tier and a two-tier board structure, 83 and responsibility for financial statements and for statements on key non-financial data should be attributed to all board members, consistent with a rule already in place in many Member
States. 84 On May 25, 2003, the European Commission issued a Communication to the Council and the European Parliament setting out its agenda to modernize European company law and to enhance corporate governance in the European Union. 85 The Communication (also known as the Company Law Action Plan) planned to adopt a wide set of measures covering a broad range of issues, like corporate governance, disclosure requirements, shareholder communication and voting rights, minority shareholder rights, and so on.
In the last three years, the EC institutions have taken measures to implement the Company Law Action Plan. With respect to corporate governance-related issues, the Commission has issued three recommendations 86 and proposed four directives, all of which have been enacted already.
Recommendations are non-binding acts by the EC Commission, the effectiveness of which relies on moral suasion and greatly varies from case to case.
Although at times disregarded by Member States, recommendations function as warnings, explicitly or implicitly threatening hard law initiatives in case Member States do not follow suit. The recommendations' main impact, however, is in the national policy discussions. If the content of the recommendations fits the policy agenda of policymakers (or lobbying groups) at the national level, the policymakers may be able to increase the chances that the desired policy measures will be adopted; otherwise, these recommendations will easily be ignored.
The three recommendations deal with auditors' independence (most of their contents have already been transfused in the proposal for a Directive on statutory audits that is very close to adoption), 87 the remuneration of directors, and the role of non-executive directors. Predictably, the latter two measures stand little chance to ever become "hard" EC law, as they deal with aspects that are not the matter of legislation in most Member States themselves. Additionally, it would be difficult to adopt a single policy choice on issues in which practices vary quite broadly across Member States and across companies. At this stage, it is also too early to tell whether and to what extent Member States have taken any follow-up steps. 88 Hence, it is impossible to assess these recommendations' relevance. Among the four directives enacted thus far, the one on statutory audit and the one revising the accounting directives are more clearly connected with the American and European scandals of the past few years.
A. The Directive on Statutory Audit
The directive on statutory audit is an overhaul of the EC legal framework for auditing with a strong focus on auditors' independence, an area in which, despite concerted efforts, the European Community had been previously unable to act due to a lack of political consensus and pressure by accountants. Following are the four major changes in the EC framework for statutory audit following the new directive: 1. Public Oversight. Member States are required to set up "an effective system of public oversight for statutory auditors and audit firms," much along the lines of (and clearly inspired by) the SOX Public Company Accounting Oversight Board. 89 2. Auditors' Independence. New provisions aimed to grant auditors' independence vis-6-vis their audit clients are introduced: a. First, there is a prohibition to carry out a statutory audit in the presence of "any direct or indirect financial, business, employment or other relationship between the statutory auditor, audit firm or network.., and the audited entity from which an objective, reasonable and informed third party would conclude that the statutory auditor's or audit firm's independence is compromised;" in case of threats to their independence, auditors and audit firms have to "apply safeguards in order to mitigate those threats;" if "the significance of the threats compared to the safeguards applied is such that the independence is compromised, the statutory auditor or the audit firm shall not carry out the statutory audit;" 90 b. To ensure the auditor's or audit firm's independence of management, the decision to appoint them is given to the general meeting of shareholders of the audited entity; however, alternative systems or modalities for the appointment are allowed, if Member States so provide, so long as the independence of the auditor or audit firm is ensured; 9 ' further, "statutory auditors or audit firms may only be dismissed where there are proper grounds" and information on dismissal has to be promptly disclosed to the authority in charge of supervising auditors and audit firms; 92 c. For "public entities" (for listed companies) there is a requirement that annual disclosure is provided to the audit committee of the audited entity as to any additional services provided to the company, and that issues of independence are discussed with the 100 Id. art. 41, para. 1. However, Member States may decide that the provisions of this article need not apply to any public-interest entity already audited by a body (such as Italy's board of internal auditors) that performs functions equivalent to those of an audit committee. Id. art. 41, para. 5. and making the recommendation of the statutory auditor or audit firm on the basis of which the appointment will be made) 0 3 and provides that the auditor or the audit firm reports to it on key matters arising from the statutory audit. The new measure is aimed to enhance the degree of transparency and reliability of annual reports by EU companies as a response to major corporate scandals. It is also a consequence of a long-standing policy debate on transparency regarding corporate governance arrangements. Since listed companies are required to draw annual accounts according to the IFRS (so that the accounting rules to be found in the accounting directives and amended by the proposed directive do not apply to them), the relevant innovations boil down to just two: the requirement that companies issue a corporate governance statement in their annual reports, and the collective responsibility of directors for annual accounts.
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1. The Corporate Governance Statement. The idea of imposing by law a corporate governance statement on listed companies stems from a similar reform introduced in Germany in 2001. Until then, disclosure on corporate governance practices had been the outcome of self-regulatory initiatives mainly driven by stock exchanges and institutional investors. 0 6 In such a setting, disclosure on corporate governance was prompted by the relevant listing rules.
The European Community has chosen to transform this requirement into "hard law," perhaps with a view to increase the effectiveness of 101 Id. art. 41, para. 1. enforcement mechanisms regarding false or misleading statements on corporate governance arrangements. 07 Under the directive, the corporate governance statement that listed companies shall include in their annual report "shall contain at least the following information: 1. A reference to: (a) the corporate governance code to which the company is subject, and/or (b) the corporate governance code, which the company may have voluntarily decided to apply, and/or (c) all relevant information about the corporate governance practices applied beyond the requirements under national law.
2. To the extent to which a company, in accordance with national law, departs from a corporate governance code referred to under points (1)(a) or (b), an explanation by the company as to which parts of the corporate governance code it departs from and the reasons for doing so. Where the company has decided not to apply any provisions of a corporate governance code referred to under points (1)(a) or (b), it shall explain its reasons for doing so; 3. A description of the main features of the company's internal control and risk management systems in relation to the financial reporting process;
5. Unless the information is already fully provided for in national laws or regulations, the operation of the shareholder meeting and its key powers, and a description of shareholder's rights and how they can be exercised; 6. The composition and operation of the administrative, management and supervisory bodies and their committees." 10 8 The directive also specifies that the statutory auditor must audit the corporate governance statement with respect to point (3). Point (3) and the requirement that the relevant statement must be audited come close to the notorious SOX Section 404, but are significantly more lenient, because no assessment of the effectiveness of the internal control structure and procedure has to be made nor, a fortiori, auditors have to report on it. 2007) the CFO for the annual and quarterly reports has influenced a similar provision in the TD. 110 The directive contains a provision prescribing, like many Member States already do,"' the collective responsibility of the whole board (or boards) in connection with the approval of annual accounts and reports. Therefore, Member States have to make board members liable at least toward the company for breach of the duty to ensure that the annual accounts and report are drawn up and published in accordance with EC provisions. 112
IV. THE MODERNIZATION OF EC (AND EU) COMPANY LAW
In the aim of modernizing EC as well as national company laws, the Company Law Action Plan mainly focused on three areas directly connected with corporate governance: legal capital, which can greatly affect corporate finance decisions, ownership structures, and shareholders' rights. This resulted in a revision of the directive on legal capital and a brand new directive on shareholders' rights. Furthermore, following recent European Court of Justice ("ECJ") case law on freedom of establishment, 1 3 the EC legislature also enacted provisions aimed at facilitating cross-border mergers.
One of the priorities in the EC agenda has been the deregulation of certain capital requirements stemming from the second company law directive,' 5 which was adopted thirty years ago in a completely different political and economic context. When enacted, the requirements were purported to protect creditors from shareholders' opportunism through a series of procedural rules whose aim was to guarantee that companies are set up with a minimum level of capital and maintain it during their life. However, over the years, the legal capital regime had become increasingly unpopular, mainly because of the doubts that its rule-based system is effectively able to protect creditors, while it certainly gives rise to inflexibility and administrative costs."16 In parallel, since the end of the 1990s, the European Commission has been active to revise those aspects of current capital rules that are nowadays considered too burdensome and ineffective. The European Community has been working on two fronts: first, in late 2006, it enacted a directive for the simplification and modernization of the second directive, which is substantially in line with the Simpler Legislation for the Internal Market ("SLIM") recommendations as supplemented by the Winter Group;' 17 second, the European Commission has launched a feasibility study on alternatives to the capital maintenance regime. While it is premature to make any guess on whether a radical change of the legal capital system will occur in the near future, there are a few rules contained in the revised directive that are worth mentioning here.
First, the directive contains a substantial amendment to the current prohibition on financial assistance, which may result in bolstering M&A transactions and in particular leveraged buyouts ("LBOs").
Traditionally, the former Article 23, paragraph 1, of the second company law directive ("[a] company may not advance funds, nor make loans, nor provide security, with a view to the acquisition of its shares by a third party"' 18 ) was considered an obstacle, or at least a chilling factor, to LBOs. In fact, if one construed the prohibition as applying not only to transactions where a company expressly grants assistance to a potential acquirer, but also to transactions where a company substantially provides that assistance (in LBOs this was said to typically occur as a result of the target's merging with the leveraged vehicle set up by the acquirer)," 9 
LBO structures.
By exempting certain transactions from the financial assistance prohibition, so long as certain conditions are met, 20 the amended directive might well help to make uncertainties and concerns with respect to the legal feasibility of LBOs disappear and, therefore, to lead to an increase in the number of acquisitions."" However, the conditions to be met are such that, as Eilis Ferran has argued, "barring truly exceptional circumstances, no-one will ever want to use [the proposed gateway procedure] because it is timeconsuming, costly, runs the risk of transaction-disrupting minority shareholder actions and exposes directors to excessive personal risks.' ' 22 Another interesting aspect of the amended directive is the partial deregulation of the regime governing purchases by a company of its own shares. Traditionally, EC law provided for a set of limitations that included, among other things, the requirement that the purchase be authorized by the general meeting of shareholders for a period not exceeding eighteen months, as well as the requirement that purchases of own shares do not result in the company's owning its shares in excess of ten percent of its subscribed capital. Under the new rules, the eighteen-month limit is extended to five years, while Member States are free to eliminate the limit of ten percent of the subscribed capital. Although the latter will depend on 120 Such conditions include: (i) that the transaction is taken under the responsibility of the administrative or management body at fair market conditions, "especially with regard to interest received by the company and with regard to security provided to the company for the loans and advances referred to in the first subparagraph;" (ii) that the credit standing of the third party or, in the case of multiparty transactions, of each counterparty thereto are duly investigated; (iii) that the transaction obtains shareholders' approval following extensive disclosure of "the reasons for the transaction, the interest of the company in entering into such a transaction, the conditions on which the transaction is entered into, the risks involved in the transaction for the liquidity and solvency of the company and the price at which the third party is to acquire the shares;" and (iv) that the aggregate financial assistance granted to third parties shall at no time result in the reduction of the net assets below the amount of the subscribed capital plus undistributable reserves and the company must include, among the liabilities in the balance sheet, a reserve, unavailable for distribution, of the amount of the aggregate financial assistance. An issue that the European Community has been considering whether to take action on is the so-called battle for shareholder democracy that purports to ban, or at least limit, dual-class share structures and pyramids.
As to dual-class shares, the European Community's first attempt missed the target: as noted, the BTR was eventually made optional for Member States, due to wide political opposition (and significant criticism from academics). According to EC policymakers, dual-class structures are dangerous because they do not reflect a principle of proportionality between risk bearing and control. At this stage, it is far from clear whether the European Community will eventually take any formal steps; if so, it is highly unlikely that it will issue anything more than a non-binding recommendation. 1 23 Bans on dual-class share structures do not find many supporters among most legal and financial commentators, who have two main objections: first, adoptions of dual-class share structures can be adequately assessed and, if the case, sanctioned by the market, as they trigger higher costs of capital; second, a mandatory "one share, one vote" principle would trigger undesirable collateral effects, such as the substitutes that it would generate to differential voting structures, and the reduction of firms eager to make access to capital markets. 24 Even embracing the underlying premise that such structures are always (or most of the times) inefficient, as the European Community seems to be inclined to hold, a general ban may have negative effects in terms of fewer firms going public, without being even capable of eliminating the inefficiencies it purports to get rid of: firms would most probably switch to functionally equivalent, yet arguably even more inefficient devices, such as pyramidal structures or crossshareholding. 2 
D. Cross-Border Mergers
The EC legislature is also involved in enacting measures that seek to facilitate cross-border mobility and restructuring: both the directive on cross-border mergers and the announced proposal for a directive on the cross-border transfer of the registered office are aimed at removing national barriers against EU companies' freedom to migrate and, hence, choose company law.' 39 It is however at least debatable, if we take into account recent ECJ case law on freedom of establishment, whether these provisions will really be pivotal in facilitating mobility: only a few days following the adoption of the directive on cross-border mergers, the ECJ clarified in the SEVIC case 40 that national provisions restricting the ability for companies to enter into cross-border mergers violate Articles 43 and 48 of the EC Treaty. One can thus legitimately wonder whether the directive is ultimately trivial, as it allows companies to do something that, as a matter of EC law, has to be permissible in each Member State. Further, given that, according to the ECJ, even before the directive companies were able to enter into such cross-border transactions, the only problem for market players being legal uncertainty, it will be important to assess whether the benefits of the cross-border mergers directive, in terms of legal certainty and protection of the relevant stakeholders, will not be offset by the costs stemming from all the procedural measures it imposes.
V. CONCLUSION: WHAT ROLE FOR EC LAW IN TACKLING INSIDERS' OPPORTUNISM?
These have been busy times for EC policymakers dealing with corporate governance and capital markets issues. We have described what we think are all of the relevant innovations enacted in this area and selected a few among those that are still under discussion. 10-12. on EU companies' accounts and, by implication, corporate governance. Since enforcement takes place at the Member States level, there is still the risk that IFRS will be applied and construed differently across the European Union, that the ensuing degree of comparability of EU companies' annual accounts will be lower than expected and hence that national practices will somehow be maintained. However, we believe that IAS 24 is a major innovation in the field of disclosure of self-dealing (and therefore for the prevention of a widespread form of "tunneling") and that it greatly improves on existing accounting methods for such transactions in at least some of the Member States.
If consistently and strictly applied, some of the new measures may have an impact on ownership structures across the European Union: the MAD appears to prevent upstream information flows in groups of companies, making it more difficult for dominant shareholders to manage a group of listed companies and in any event to monitor their day-to-day management, unless they sit on the board of the relevant listed companies (which, among other things, will make them insiders for the purpose of trading disclosure requirements).
If adopted, the board neutrality rule would also affect ownership structures, possibly leading to more concentration of ownership. First, shareholders having working control of a company or managers themselves may be tempted to secure a more stable controlling position by building blocks so as to avoid or limit hostile bids altogether. 41 Second, the fear of leaving control up for grabs might convince companies to sell smaller stakes at the IPO stage, or to stay away from capital markets upfront.1 42 Further, board neutrality may work as an incentive for companies to erect pre-bid defenses. 43 However, certain Member States, including Germany, Belgium, Denmark, Luxembourg, and The Netherlands, decided not to adopt the board neutrality rule. It will be interesting to see whether in such countries we might even gravitate toward the opposite outcome-that of greater diffusion of ownership-due to the enhanced possibility of adopting defensive tactics against hostile bids. 1 44 14' Building blocks can either facilitate the approval of defensive tactics by the shareholders' meeting or, more simply, make the control of the company not contestable to begin with.
142 Cf Gatti, supra note 61, at 567. 143 See Jennifer Arlen & Eric Talley, Unregulable Defenses and the Perils of Shareholder Choice, 152 U. PA. L. REV. 577 (2003) . 144 To be sure, this will also depend on the extent to which national company law in the given Member State ultimately allows companies to adopt effective defenses. Cf Jeffrey N. Further, a number of measures are aimed to strengthen the statutory audit. Whether this will bring a net benefit to the corporate governance of EU companies remains to be seen. It will depend on whether the higher cost of auditing the reforms predictably involved will be more than offset by the improvements in management processes and decisions that the reforms also might prompt.
With the exception of the new accounting rules involving adoption of IAS 24 and of insiders' trading disclosure requirement, 145 rules against corporate self-dealing are noticeably absent from the EC agenda of corporate governance reforms for listed companies. While it would be easy to argue that such an absence is evidence of the failure to address core corporate governance issues by the European Community, we believe that inaction on this front is the wisest course of action for EC policymakers. In fact, as we have already noted elsewhere, the EC legislature would not be a good actor for the role of providing tougher checks on the extraction of private benefits of control. 46 First, an EC legislation aimed at reducing private benefits of control would turn out to be either ineffective (if the European Community decided to mandate certain standards that local judges may end up enforcing leniently) or inefficient (if it opted to impose rules that by definition are destined to be inflexible and both overinclusive and underinclusive). Second, effective policing of self-dealing is the outcome not only of a proper regulation, but of several other factors (e.g., business culture, economic and social norms, efficiency of the judicial system), 47 which are beyond the reach of the European Community. A mere legislative intervention to tighten fiduciary duties EU-wide, which is per se very unlikely to be adopted because of local resistances, would at best turn out to be insufficient. takeover defenses, company law obstacles to so-called structural defenses, such as poison pills, may result in the adoption of some other value-wasting defense and may therefore end up harming investors for lack of effective means to counter low-ball offers) (on file with authors).
145 MAD, supra note 16, art. 6, para. 4. 
